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The production of dried vine fruits in
this State has increased steadily from 1927
up to the present time. In 1927 production
reached 1,576 tons, and in 1941 the figure
was 2,924 toos. The peak production during
that period was' 3,908 tons in 1939. The
figure is cstimated this year to reach 3,613
tons. From 1927 to 1947 the increase in car-
rants alone was from 1,158 tons to 3,058 tons.
For seltanas the inerease was from 118 tons
in 1927 to 462 tons in 1947, For lexias
the figures were, 300 tons in 1927, and 486
tons in 1947, The total tonnage inerease
for these lbree types of dried fruits was
from 1,570 tons in 1927 to 3,613 tonms for
1947, Those figares show that instead of
languishing, as appeared to be the case in
1926, under the marketing legislation pro-
eluction inereaSed by well over 100 per eent,

As I have said, it is the earnest desire of
the growers that this legislation be re-
enacted. The Act expired on the 31st March
Inst and from that date up to the present
time certain things were done which I sup-
pose were itlegal. It is proposed that this
. measure shall be retrospeetive in its applica-
tion, w0 as to legalive those actions, Certain
things were done and certain documents were
executed as if the Act had not expired, but
hud continued in force, and it is therefore
Adesired to give retrospeetive effeet to the te-
enactment of this measure. Tt is proposed
that the Dried Fruits Act of 1926 shal), sub-
Jeet to the provisions of this measure, be
deemed to have been in foree continuousiy
sinee 192G, and that no persons shall be
liable to proseeniion in respeet of any act
or omission that occurred hetween the ex-
piry date of the lapsed Act and the com-
mencement of operation of this measure, I
move—

That the Bill be now read a sgeeend time.

On motion by Hon. C. (i. Latham, debate
suljourned.

BILL—INSPECTION OF MACHINERY
ACT AMENDMENT.

Sceontt Reading.

THE MINISTER FOR MINES (Hon. H
S. W. Parker—Metropolitan-Suburban)
[5.45] in moving the seecond reading said:
This is another short Bill, the objeet of
which is fo enable non-British subjects to
be registered onder the Act and obtain eer-
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tificates. Scetion 59 of the Act provides that
all applications for examinations shall be
forwarded to the Chief Inspector of
Machinery and, before the issue of any cer-
tifieate, the eandidate must preduce a medi-
cal certifieate, shall be a British subjeet and
satisfy the board that his knowledge of the
English language is sufficient to enable him
to perform the duties required ng the holders
of a certificate. This applies to all types of
engines,

Recently an American ex-Scerviceman eame
here well qualified to earry on, but he could
not he registered beecause he was nobt a
British sabject. Many people who are nat
British subjects are qualified and quite
capable of holding certifiecates under the
Act and it is desired that such people shall
be able to get certificates. The provision
in the Aet probably erept in because the see-
tion was copied, or thought to be copied,
from the Imperial Board of Trade Act deal-
ing with marine engineers who, of course,
nust be British subjeets. It seems to be quite
anomalous that a man, mercly because he is
not a British subject, may not get a certifi-
cate under the Act to run some small engine.
I move—

That the Bill be now read a sevond time.

On motion by IIen, G.
adjourned,

Fraser, debate

House aqdjourned at 547 p.m.
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QUESTIONS.

POLISH NURSES.

As to Educational Standard and Assign-
ments.

Mr. NALDER (on notice) asked the Min-
ister representing the Minister for Health:

(1) How msany Polish nurses have dis
embarked in Western Australia®

(2) If any, did they have to pass a die-
tation, English and arithmetic test on land-
ing¥

(3) Whai educational standard did they

have to possess?

(4) To what hespitals in the metropoli-
tan or eountry areas were they assigned?

The HONORARY MINISTER replied: I
apologise o the hon. member for not an-
swering these questions before. The fault
is entirely mine, The replies are as fol-
lows:—

{1) Seven possessing pursing experience.

(2) No. They were ordinary passengers
selected by the Catholic Church and ap-
proved by the Commonwealth Government,

(3) No fixed standard. They were all
well edueated and spoke English reasen-
ably well.

{4) St. John of God Hospital, 3; St.
Anne’s Hospital, 1; Woodbrldgc Women s
Home, 3.

FISH,
As to Quantities Caught.

Mr. KELLY {on notice) asked the Min-
ister for Fisheries:

What were the individual and separate
totals in pounds of (a) fish, (b) crayfish,
{e) crabs, {d) prawns, eaught in Western
Austrahian waters for the year ended the
0th June, 1942, at:—Albany, Bunbury,
Carnarvon, Fremantle, Geraldton, Mandu-
rah, Rerth and Shark Bay?

The CHIEF SECRETARY replied:

Departmental records show the produec-
tion for calendar years only, and are re-
lated to the quantities landed in certain
zones. The following figures show total
production for the year 1942:

South Comst (Denmark-Esperance)—

Fish, 324,246 lbs. :

Lower South-West Coast (Augusta-
Busselton)—Fish, 77,627 lbs.

Bunbury (Leschenault Inlet and Beaches)
—Fish, 262,432 bs; prawns, 378 lbs.

Mandurah (Peel Inlet and Beaches)—
Fish, 403,520 ibs.; prawns, 21,768
1bs,

Fremantle (Long: Point-North Beach)—
Fish, 361,030 1bs.; crayfish, 12,000
Ibs.; erabs, 156 lbs.

Swan River—Fish, 259,627 lbs,;
39,438 Ibs.; prawns, 204 lbs.

Moore River-Jurien Bay—Fish, 58,781
Ibs.; erayfish, 3,924 lbs.

erabs,,

Dongara—Fish, 21,894 lbs.; crayfish,
17,724 lbs.

Geraldton—Fish, 34,317 Ibs.;. crayfish,
63,516 1bs,

Abrolhos Islands—Fish, 60,751 1lbs.;

crayfish, 130,092 1bs.

Murchison River (Coastal Waters)—
Fish, 13,235 lbs,

Shark Bay and Estuaries—Fish 504,696
1bs.

Carnarvon (Shark Bay-North-West Cape)
—TFish, 63,080 1bs.

Totals—Fish, 2,446,236 1bs.; ecrayfish,
227,256 1lbs.; ecrabs, 39,094 lbs.;
prawns, 22,350 lhs,

KOOLAN ISLAND TRON-ORE.
As to Tabling File of Leases, -

Hon. A. R. G. HAWKE (on notice)
asked the Minister representing the Mlinister
for Mines:—

‘Will he lay upon the Table of the House
the file covering the Koolan Island mineral
leases?

The CHIEF SECRETARY replied:

No, but the file will be made available
for inspection by the hon. memher af the
Mines Office.

-

MILK.

As to Licensed and Unlicensed Treatment
Depots.

" Hon. J. T. TONKIN (an notlce} asked
the Minister for Agrienlture:

(1) (a) How many licenses for milk
treatment depots have been issuned for the
current year? (b) What are the names of
the persons or firms to whom such licenses;
have been givén?
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(2) (a) How many unlicensed milk treat-
ment depots are being operated with the
permission of the Milk Board? (b) What
are the names of the persons or firms opera-
ting unlicensed milk treatment depots?

The MINISTER replied:
(1) (a) NiL
(b} Answered vy (a).

{2) (a) Twenty (20),

(b) Westralian Farmers Ltd., Masters
Dairy Pty. Ltd.,, R. M. Mounsey,
W. Della, C. J. Kielman & Sons,
Sheppards Deairy, Est. &, W.
Birkbeck (dcceased), J. Carrie,
Est, F. J. Roberts (deceased), C.

L. Wild, Brownes Ltd., City Milk
Company, Arthur Smith, Albert
Smith, F. 8. Marchant, A. R.
Nunweek, E. H. Mitchell, 8.
Famlonga, Powell’s Coogee Dairy,
Grant Bros, South-West Co-op.
Deiry Farmers Lid., Est. late J.
Kelly,

BILLS (4)—FIRST READING.

1, Law Reform (Contributory Negligence
and Tortfeasors’ Contributions).

2, Coal Mine Workers (Pensions) Act
Amendment.

3, Stipendiary Magistrates Act Amend-
ment.
4, Companies Act Amendment,
Introduced by the Attorney General.

BILL—CONSTITUTION ACTS AMEND-
MENT (RE-ELECTION OF
MINISTERS).

Third Reading.

THE ATTORNEY GENERAL (Hon. R.
R. MeDonald—West Perth) [4.44]: I
move—

That the Bill be now read a thirg time.

Question put.

Mr. SPEAKER: I have counted the
House and assured myself that there is an
shsolute majority of members present. I
declare the question duly passed.

Question thus passed.

Bill read a third time and transmitted
to the Couneil.
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BILL—-RURAL RELIEF FUND AOT
AMENDMENT.

Repqrt of Committee adopted.

BILL—PUBLIC TRUSTEE ACT
AMENDMENT.

Second Reading.

THE ATTORNEY GENERAL (Hon. R.
R. MeDonald—West Peorth) {4.46] in
moving the second reading said: This, Mr.
Speaker, is 8 machinery Bill designed to
make ¢ertain amendments in order to faeili-
tate the practical working of the Publie
Trustees Office. The Public Trustee in
this State was established under an Act
of 1941, and the passage of the intervening
six or seven years has sbown that, for the
purposes of efficient and economical adminis-
tration, it is desirable that certain amend-
ments be made, Those in question have
been recommended to ine by the Public
Trustee. Some of them were under eon-
sideration by my predecessor in office, but
time did not permit those matters to be
brought before the House.

The office of the Public Trustee deals
with all the ordinary work of a private
trustee company, but its field is rather
wider than that, as it accepts estates ir-
respective of size or diffienlty. It might
not pay a private trustee company to ad-
minister a very small- estate, and sueh a
company would have the right to refuse to
handle it, but the Publie Trustee is there
to render a serviee to the eommunity and
is prepared to take any estate, even a small
one where it is necessary for it to be wound
up in order to make a distribution of any
property to which beneficiaries may be en-
titled or where, in some cases, if the pro-
perty to be distributed may be very small,
it is necessary to get the titlesto the land
out of the name of the deceased persen, in
order that it may be dealt with in some
manner which may be parily in the in-
terests of the heneficiaries and partly to

. facilitate the work of Governmental de-

partments such as the Titles Office, which
otherwise wounld have land on their books
without any person being authorised by law
to desl with it.

With the permission of the House T will
deal, as shortly as I ean, with the amend-
ments contained in the Bill, and in the
Committee stage will explain any part of
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auny . elause about which members may de-
sice further information. The Public
Trustee can obtain authority to intervene
and deal with a deceased person’s estate in
any one of four ways. Perhaps I should
sny that there are four main methods by
which he deals with such estates. In the
first place, the Pnblic Trustge may be ap-
pointed executor of a will. The testator
may appoint the Public Trustee as executor,
in which case he takes out probate and pro-
ceeds in the same way, in that respect, as
would any other exeentor. In the second
place, the Public Trustee may become ad-
ministrator of an estate in respeet of which
no will has been left.

In the third place he may obtain from
the court what is calied an order fo admin-
ister. When the trustce obtains an order
to administer, he has exaetly the same
powers as if he had taken cut admipistra-
tion in the ordinary way, as would a pri-
vate administrator, but in the case of the
Public Trustee the procedure, by way of
an order to administer which is made by
the eourt, has been inserted in the Publie
Trustee Act because it is a simpler and
less expensive way to empower the trustee
to aet than would be the case if he went
through all the procedure necessary to ob-
tain letters of administration.

The fourth way in which fthe Paublie
Trustee may have authority to intervene in
an estate is when he files what is called a
notice of election; that is to say, in the case
of small estates, the value of which does
not exceed £500—he may, in any case
where he would be entitled to an order
to administer—file at eourt a notice
saying that he has elected to undertake the
administration of the small estate and, upon
that notice being filed in the court, he be-
comes authorised to tdke the necegsary steps
to protect and administer the assets of the
estate.

Thug there are four main ways, firstly, to
take out probate as an executor appointed
by the will in the ordinary way; secondly,
to teke out Jetters of administration where
there is no will in the same way as a private
person would do who is next-of-kin of
the deceased person; thirdly, to proceed by
the simplified method of obtaining from the
court an order to administer, and fourthly,
to proceed - in the case of small esiates
by a still more summary method by which
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he files notice that he has undertaken to ad-
minister the estate.

Without going into details, it may be said
that, except in the case where the Publie
Trustee’s right to administer is perfect by
reason of his having been appointed execu-
tor of the will by the testator, the rights of
Weneficiaries and other people who may
normally administer the estate are fairly
well preserved by the present Aet. If people
who would normally administer an estate
desire afterwards to come in and také over
the administration from the Public Trustee,
who has been acting meanwhile, then there
are fairly reasonable powers in the A%t to
enable the court to require the Public Trus-
tee to hand over the estate to the wife, hus-
band, or unext-of-kin, as the ease may be,
to eomplete the administration. The Aot
is a technical one and not easy to follow,
and some study of it is necessary in order
to aseertain how all these vur:ous procedures
fit in.

The first amendment proposed is where a
person dies, having left a will or not having
left & will, then, in certain cases, the Public
Trustee may apply for an order to ad-
minister the estate. That is under Section
10 of the Aet. The cases where the Public
Trustee may apply under Section 10 are
set out in the section, For example, where
nobody applies for probate or administra-
tion within six months of the death of the
person, the Public Trustee may apply for an
order to administer. If the estate or any
substantia] portion of it is of a perishable
nature or in danger of being lost or de-
gtroyed, the Publie Trustee may apply for
an order to administer. If there iz no exe-
cutor or next-of-kin resident im the juris-
dietion—that is, in the State—prepared to
undertake the administration of the estate,
then as there is nobody else to discharge
the duty of collecting and distributing the
estate and paying the debts, the Publie
Trustee has power to apply for an order to
administer, There are other cases mentioned
in Section 10, but members will gather from
what I have said that the Public Trustee
does not interfere where some other person
can lawfully undertake the adminisiration of
the estate, but he can and does intervene
whexe nobody is prepared to undertake the
care of the estate or where somebody pro-
crastinates and the estate is in danger of
being wasted through lapse of time.
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Under Section 10, when a person dies
without making a will, it js now necessary,
before the Public Trustee ean intervene and
obtain an order to administer, to notify all
the next-of-kin, Under the law, when a per-
son dies without leaving a will, the person
entitled to administration is the husband or
wife of the decensed or the nearest of kin,
and it is a matter of delay and expense under
present conditions, where perhaps the case
is urgent, for the Public Trustee to have to
endeavour to track up all the next-of-kin and
send out notices to all of them stating that
he intends to apply for an order to ad-
minister.

Hon, E. Nulsen: Same of them may be in
a foreign country.

The ATTORNEY GENERAL: I do not
think that would matter; T believe that the
Puablic Trustee is only obliged to notify the
next-of-kin who are in the State, but it is
very difficuli to be sure that he has found all
the next-of-kin and where they are, and time
elapses before they can be notified. There-
fore we propose that it shall be sofficient
to notify the next-of-kin who normally
would be entitled to administration and the
Publie Trustee is not to he compelled to fol-
low np all the next-of-kin. Further, this
section is to be extended to cover the case
where a private person has obtained probate
or letters of administration and has then
died, leaving the estate partially unad-
ministered. Where the estate is of less than
£500 value, it will be treated in the same
way as other small estetes and the Publie
Trustee, in any case where he would be en-
tiled to an order to administer, may in re-
spect of that small estate proceed by way of
election, which js the simplest and most sum-
mary process, and file a potice with the court
that he has undertaken to administer the
estate whieh has remained unadministered
by reason of the death of the executor or
administrator,

The next matter involved relates to Seetion
12 of the Aect, which provides that & man
who may be an exeecutor appointed by the
will or a person who may be entitled to ad-
ministration throngh the conrt where there
is no will may, instead of under-
taking the administration of the es-
tate himself, appoint the Public Trustee to
andertake its administration on his behalf.
In other words, he says, “I don’t wanf the
trounble; although I am entitled to probate
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or administration, I will appoint the Pab-
lic Trustee to do this work instead of me.”
In that case it is provided, for the same
reason of simplicity, that the Public Prus-
tee may apply for an oxder to administer.
being a simple inexpensive procedure, in-
stead of going through the full procedure
of obtaining letters of administration, The
third amendment is for the same purpose.
Under Section 13 of the Act it is possible
for the Public Trustee, or any other person
interested, to apply to the court fo re-
move an executor or administrator al-
ready appointed if there 1is good
cause for removing such an appointee;
for example if he is failing to earry out
his duties, On the same line as the prior
amendments, the Public Trustee—if the
existing administrator or executor is re-
moved—may be allowed to obtain an order
to administer, being the same process, in-
stead of applying for letters of administra-
tion, which is the full and more expensive
procedure.

The next section referred to is Section
14 of the Aet. That is the section which
deals with small estates not exceeding
£500 and it applies to people who leave
no will as well as to people who may have
left o will. If the estate is under £500 and
the person entitled to probate or administra-
tion in the ordinary way does not apply for it
then after a certain time, or within eertain
limijtations, the Public Trustee may step in
and file a notice under which he eleets to
administer the estate, and he thereupon he-
comes entitled to take possession of the
assets and to distribute in aceordanee with
the low. ‘

Under Section 18, to simplify procedure
and to save expense where a child under
21 is entitled to money not exceeding £100
from an intestate estate, the Public Trustee

,may pay out that £100 te the child or

to somebody on his or her behalf without
obtaining an order of the Court, which
is the normal necessary procedure. It is
desired by this amending Bill that this
discretionary power to pay out money up
to £100 for the benefit of a child under
21 shall apply not only where no will is
left, but shall apply also where a will
has been left. There seems to be no reason
why the same discretionary power to save
applying to the court for leave to pay the
money to a child should not be given when
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the estate is a testate estate as well as when
i} is intestate,

The next amendment deals with Section
30 of the prineipal Aet. Under Subsection
4 of that section in the case of the estates
of insane or ineapable persons which are
in the hands of the Public Trustee—and he
deals with estates of such people in gen-
cral—the Public Trustee now has power
jo distribute property not excecding £100
without going through the usual formula
of taking steps through the court; but as it
now stands the Public Trustee can only
do this in the terms of Subsection 4 of
Seetion 30 where no debt has been proved

against the insgne person and no debt re-.

mains unsatisfied. The Public Trustee has
found that it is exceedingly diffieult for
him to be certain that the deceased patient
had no debt unsatisfied. That is something
he vould bardly say, and the present amend-
ment iy fo enable him to pay out moneys
in the estate of sach a person not execeding
£100 to the people appearing to be entitled
theretg at his diseretion, after paying the
funeral expenses and any debts of which
he has knowledge; but it means that he
wouid not be liable if subsequently a debt
turned up of which he had no notiee.

The next amendment deals with Section
38 of the prineipal Aet. By this section
provision is made for the remuneration of
ihe Public Trustee for the services he ren-
ders. He can charge up to 2% per cent. on
the corpus or eapital of any estate and he
can charge 5 per cent. in respect of income
of the estate which passes through his hands.
It has been found in the peculiar position
of p Public Trustee that he is ealled upon
gunite frequently to handle very small es-
tates.  For example, he handles an estate
warth £40, and all he ean charge by way
of commission on the capital is 2% per
cent, or £1, and such charge would of course
mean guite a vonsiderable loss to the Public
Trust office, ]

It is therefore suggested that.in such cases
the charge by the Public Trustee by way
of commission on capital or corpus shall
be 2% per cent, or £5, whichever is the
greater. No person with a small estate
eould normally obtain anybody to undertake
the responsibility of eolleeting and adminis-
tering the estate and paying out the debts
and transferring to the beneficiaries for less
than £5; and it is thought to be reasonable
that if the Public Trustee is rendering a
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service to these small estates—and he is—
he should not be ecalled upon to render
that service at'as big a loss as is involved
at the present fime, and that he might
reasonably be allowed to charge a minimum
of £5 by way of eonmission on ecapital
or corpus for his services in collecting the
estate and winding it up.

The last amendment that 1 will detain
the Honse with relates to Section 40 of
the prineipal Act. The Public Trustees of
New Zealand and the Australiai States have
a system which I think is peeuliar to Publie
Trustees, They have power to establish what
is called a common fund. Whereas an ordin-
ary trustee will keep all the estates com-
pletely sepgrate and all the moneys in each
estate completely separate, the Public Trus-
tee has power to pay all the moneys of the
estates in his hands into one fund and to
invest that fund at such interest as he is able
to obtain.

If the Public Trustee is operating under
a will and is directed to keep the estate and
its investments separate from other estates
then of course the assets of that estate wounld
not go into the common fund; but with re-
gard to all other estates—and the great
majority of the estates—if estate A has
£100, estate B £250, and estate ¢ £1,000,
these amounts ean be put into one fund and
invested, That means that estates with small
sums, or sums coming in from time to time,
receive a beiter interest return than they
othei wise would. Perviodically—every quar-
ter—cach estate is eredited with the interest
which ils proportion of the eommon fund
is decmed to earn. The eommon fund is
ecnaranteed by the State, so there ean he
ne loss through eapital being put into the
fund,

Subsection 1 of Section 40 of the parent
Act provides that the ineome helonging to the
respective trusts or estates, the moneys of
which form the common fund, shall be
credited to the respective frusts or estates
quarterly, as preseribed, on the first day of
January, April, July and October of cach
vear. It was found in practige to bhe im-
possible, without an immense amount of eal-
culation, to ascertain in respeet of each es- -
tate, quarter by quarter, what the common
fund had carned, beeause the common fund
is changing all the time, or from time to
time, in the nature of the investments and

in the vield on those investments, and is

also changing all the time in the nmount
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which each estale may have in the common
fund,

If an estate hag to be wound up loday
then, today not heing a quarter day, but be-
tween the gmarter days, it wonld be impos-
sible with regard to each estate—withont an
iamense amount of work and «uite an army
of clerks—to work out exactly what the
common fund would have earned by way of
interest during the period when this estate's
money formed part of the common fund. In
practiee, it has been found neeessary to esti-
mate what the common fund has been earn-
ing. The idea has been to estimate what the
common fund has heen earning and then to
credit the estates with that amount of in-
terest from time to time quarterly as pre-
seribed by the Aect, It is estimated that at
the presont time the common fund is earn-
img 3% per cent., and every quarter each
estate is eredited with 3% per eent. on the
amonnt of money it has in the common fund,
and out of each estate is taken that 5 per
cent., being the trustee’s charge on the in-
come so_credited. That means a vast amount
of work, because each estate has to be debit-
ced with the commission payment cvery
quartetr.

It is now propesed by the Bill that the
interest earncd by the common fund shall
be fixed from time to time by the Public
Trustee, with the approval of the Minister.
Or shall I put it this way, in rather more
precise language, it is now proposed by the
Bill thet the interest’ payable to the ro-
spective estates, the moneys of which are
held in the common fund, shall be at a rate
from time to time fixed by the Public Trus-
tee with the approval of the Minister, and
published in the “Government Gazette.” And
interest at that rate will then be credited
each quarter to the estates which have mouney
in the common fund, instead of heing credit-
ed as is now provided in the prinecipal Act.
The change that will be made is this:

The Publie Trustee is entitled to 5 per
ecent. as his remuneration on the income col-
lected. When he comes to fixing the income
to be paid to the estates participating in the
common fund, he will fix a rate of interest
which will, as near as possible, be the gross
interest earned by the common fund, less
his 5 per cent, commission. That means he
will not have to go to every estate every
quarter and debit his commission which, in
many eases, is & very small amount. As a
result, the Public Trustee, looking at all
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the investments on, say, the 1st January will
be able to say, “These are parning 3 1,5th
per cent. after taking out the 5 per cont.
my office is entitled to for the collection of
ineome. Therefore I declare thaf the in-
terest to be credited to the estates par-
ticipating in the common fund will be 31, 8th
per cent.” In nine months’ time, in view
of alterations in the investments, he may
decide that the common fund has then earned
3 per cent, Te would then, wilk the ap-
proval of the Minister, gazette that rate and
the estates would then be u‘odltod with that
amount of interest.

There js this difficulty that, neither at the
present time nor under the Bill can we he
eertain we are paying Lo the estates the pre-
cise income which the common fand is earn-
ing, heeanse we may pay a little too much
or not quite enough at any one time, but
the whole idea is to fix the interest payable
«5 near as possible at the aetual rate which
the common fund is earning, less the trus-
tee's commission. This sounds very invelved,
and I am afraid it is, and I ean only hope
that T have not made it even more so.
In the Committee stage I will he glad to

explain it, if ¥ can, further.

Mr, May: What period is expected by the
words ‘‘from time to time”’?

The ATTORNEY GENERAL: There 1s
no period invoived.

Mr. May: It might he a Kathleen Mav-

‘ourneen period with the Publie Trustee.

The ATTORNXEY GENERAL: His duty
is to alter the rate of interest to be paid to
the participants in the common fund when-
ever he thinks a materiat change has taken
place, either upwards or downwards. There
are four safeguards. The first is that the
Public Trustee is a trustee and, presumably,
a man of probity. The second+-and it may
not be so great a safegnard—is that he has
to get the approval of the Minister to the
amount payable. The third is that he must
publish it in the “Government Gazette,”
and everyome can know what is the rate
payable on the common fund by the Pub-
lic Trustee; and the fourth is that the ae-
counts of the Public Trustee undergoe a
continuous audit by the Auditor General.

If, therefore, the amount being paid to
participants in the common fund is ap-
preciably less than it should be, then that
would be evident in the trustee’s aecounts,
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and the Auditor General would report that
fact to P’arliament as something which Par-
liament ought to know. In New Zealand
there was originally, in the case of the
Tublie Trust Office, a provision similar to
what is in our Aect. But I am advised by
the Public Trustee that it was found to be
umworkable and was, many years ago,
chanzed to include a provision similar to
what is contained in this Bill. I desire to
acknowledge the patienece of the House in
listening to me on what is a highkly techni-
cal matter.

Hon. A. I. Panton: Do not apologise;
we have no option.

The ATTORNEY GENERAL: I do not
know abont that. There might have been
considerably more uproar than there has
heen,  This is a machinery Bill and is
realiv the recommendation of the Public
Trustee after five or six years’ experience.
The whoic objeet of the measure 1s to
simplify and cheapen procedure, and to
overcome eertain technical or office diffi-
culties which the present Act has shown to
exist,

Hon, J. T. Tonkin: Will it mean more
work for the lawyers, or less?

The Chief Secretary: It will mean less
for the Public Trustee.

The ATTORNEY GENERAL: As a
matter of fact, the PPublic Trustee is in one
sense npt as popular as he should he he-
cause, although the right honourable mem-
ber may not know this, he keeps his own
lawyer on the staff.

Hon. J. T. Tonkin: Ease up a bit!

Hon. A. H. Panton: He does not like the
promotion.

The ATTORNEY GENERAL: It is look-
ing to the future. The Public Trustee has
at least one legal adviser on his staff and
I am afraid that as a result the minimum
of legal work goes from the Public Trustee
to the lega! profession. The Public Trustee
assures me that this Bill will make his
office work easier and cheaper, and will
facilitate the serviee he ¢an render to the
public. T move— )

That the Bill be now read a second time.

On motion by Hon. E. Nulsen, debate
adjourned,

Hsy

BILL—FATAL ACCIDENTS.
Message.,

AMessage from the Lieut.-Governor received
aud read réeommending appropriation for
the purposes of the Bill.

Second Reading.
Debate resumed from the 2nd September.

MR, GRAHAM (East Perth) [3.24]):
This Bill is one, the main principles of
which have been in operation for approxi-
mately a century in Western Australia, but
time hag indieated, particularly in one direc-
tion, the neeessity for change—that is to
sny, the basis upon which damages shall
be assessed. It is, as was pointed out by
the Attorney General, actually a re-enact-
ment of ihe old Aect, together with a number

of amendments or additions. With
them I am, generally speaking, in
agreement, There are, however, a
numhey of amendments that 1 con-

sider at this stage as being desirable, and
they have been listed on the notice paper
for consideration,  This, I would say, is
a Committee Bill and one which warrants
deep consideration with regard to its various
aspeets rather than the general prineiples
involveq swhich, as T have already said, have
heen in operation for a long time.

The Attorney General stated, and I agree
with him, that this is a legal and, technical
measure and, because of that fact, it pre-
sents ceriain difficulties to the lay members
of this Honse, particularly to me, as this
is the first Bill that it has been my privilege
to handle. I do want to acknowledge the
assistance given by the Aftorney General,
especially by his somewhat lengthy and lucid
explanation when he introduced the meas-
ure. From my own observations, however,
it seems to me that there is a tendeney for
Ministers to develop an unyielding affeetion
for their Bills. By that I mean they seem
to feel there is some abrogation of their
rights if members seek to effeet any altera-
tion, extension or modification of them. I
do hope that on this oceasion the various
amendments submitted, not only by me but
by others, will be given full consideration
in the light of their merits rathey than that
there shounld be any desire to keep the Bill
intact in its present form.

It appears to me inevitable that there
should be diserepancies and anomalies likelv
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to follow the introduction of such a mea-
sure; that is, one which is more comprehen-
sive than the existing statute.  There are
two chief points in that conneetion, One
is that the amount of damages will of neces-
sity be governed by the financial status of
the deceased person because the dependants
ol a person with a large income would re-
ceive greater damages than would those of
a poorer person. The second is that before
the Act becomes operative it will depend
upon the financial status of the wrongdoer
—that is, the person through whose neglect
n death has been oceasioned. If such a
persen is without any means, then it would
he a necdless waste of time for anyene to
toke action for recovery of damages. Whilst,
therefore, it is the intention of the legisla-
tion that those whe have suffered financially
as a consequence of the decease of a person,
whose death was caused by neglect or wrong-
ful act, showld have the right to claim for
damages, any subsequent action by them will
be moverned largely by the ability to pay. In
othor words, the damages to be paid to de-
pendants and others will fluetuate in aecord-
anee with ihe ecircumstances of those fo
whom 1 might refeyr as the principals in
the matter.

The whole subject raises the question as
to whether or not it s opporiune to give

consideration to the introduetion of seme’

forn of legislation on a comprehensive basis
~something akin to third-party insur-
ance as affecting motor vehicles. That is
to sny, there would be o contribution which,
in the very essence of things would be a
humble one, by all persons in the eommunity,
anq) the proceeds would go into a fund which
wonld be a guarantee that if there werc a
fatal accident moneys would be available
adequately 10 recompense the dependants
of the dcceeased for any loss or hard-
ship sustained as o  eonsequence of
the prematare death of some individual.
However, perhaps until suech time—oh-
vieusly it is premature at the moment—as
something along these lines is investigated
and attempted, we must eonsider the matter
in the light of the Bill now before us. As
it stands, there is no limit whatever. I
frel there should be some restriction, some
wmaximum amount of damages that could be
clatined. As members ave aware, there is
sueh a limit with regard to workers’ com-
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pensation. I realise that in this instance
there would possibiy have to be a greater
amount provided, but the general tendenecy
should be for a leavening of the amounis
claimable. One can visualise in the case of
an extremely wealthy person that the
amount of damages a person might be
called upon to pay would reach some fabu-
lous figure.

Dealing now with the Bill rather more
in detail, T am pleased to know that it is
the intention to cover illegitimate and
adopted children, I wish we could get
away from that term “‘illegitimate child-
ren’’ and refer to them rather as children
born out of wedlock, ex-nuptial children,
or—

Mr. Read: Natural children.

Mr. GRAIIAM: Of course, the children
are born in guite a natural way but, as I
heard a wember say in this House on a
previous oceasion, if there is any illegiti-
macy about it at all, we should refer to
the illegitimate parents rather than east
any reflection wpon the innoeent children.
If T may bhe permitied to digress for a
moment, I would like to say how extremely
pleased 1 was during last week fo learn
that from n particular form that applicants
for relief from the Child Welfare Depart-
ment have to fill in, the most objectionable
elause in which the mother is ealled upon
to say which, if any, of her children were
illegitimate, had been deleted. X hope that
tendeney will be followed gencrally in other
directions, :

Tht position at present is that if a per-
son is injured through the negligence of
someone clse and survives, then fuli dam-
ages may be elaimed hy him against the
person responsible for the injury. As was
explained so well by the Attorney General
during the course of his introduetory
speech, as the law stands at present, con-
sideration has to be given to quite a num-
ber of benefits that may neerne to depend-
ants on account of the death of a person
who was negligently killed. To say the
least of it, the extent to which that eon-
sideration can go should not be governed
by the providence exercised by the person
who had met such an unbappy fate.

The Rill proposes that no account shall
be taken of certain detailed items. I sub-
mit that ne sum, however pavahle, should
be taken into account in assessing such
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damages. I can visualise payments that
might aecrue to dependants in consequence
of the death of a, person, other than those
items outlined in the Bill. For instance, a
wealthy parent might have an agreement
with his married daughter that in the
event of some unfortunate oceurrence de-
priving her of her husband, he would make
available to her certain annual payments
or a lump sum. There is no specific ex-
clusion of such matters in the Bill and,
accordingly, T wish a person who has been
respousible for the death of an individual
to shape up to his full responsibilities for
the payment of damages, irrespective of
what the source may be of the income or
financial henefits accrning to the dependants
of the deceased person. An amendment fo
achieve that end has accordingly been
placed on the notice paper. '

T maintain that persons entitled o claim
damages should not be restricted to the few
mentioned in the Bill, As the Attorney
General said, however, he is not wedded to
the inclusion of a brother and a sister in
the legislation, I think that any person who
suffers some financial deprivation as the
vesult of the decease of a person should
be entitled to elaim damages, in respect of
which application the court should be able
to decide the amount of compensation to
he paid on zccount of the loss sustained
through the passing of the person whose
death was due to the neglizenee of some-
one else. T appreciate that & brother, a
sister or other relatives mentioned in the
Bill could be materially affected by the de-
ecase of a person but, of course, there is
no limit te the number of those who con-
ceivably could be in that pesition.  An
-uncle or an aunt or a person in no way
related to the deceased person might be
in veeeipt of some form of income from, or
might he maintained, either wholly or in
poart, by the person whose death had oe-
curred, and T think they should be entitled
accordingly to submit elaims to the court
in respeet of damages suffered.

I ask the Attorney General whether,
where the Bill provides that there may be
a claim for peneral damages and also a
claim specifically for medical and funeral
expenses, the latter items are to be re-
garded as additional to the general damages
claim. To me the Bill does not appear elear
on the point. As the Mibister stated when
placing the measure before the House, it

a0

is proposed that solatia payments may he
made, and that i3 an innovation in this
State. I believe it applies in South Aus-
tralia and elsewhere. Here again, like the
Attorney General himself, I hesitate to ex-
plain just what is meant by a solatium, hut
I can qguite Imagine that such payments
would depend upon the eapacity of the in-
dividual to pay in respect of the grief and
suffering, mental torture or other feelings
of that type such as would warrant the pay-
ment of monetary recompense. At the same
time, I put it to members that if any person
suffers grievous mental stress on account
of the loss of some loved one, it iz hardly
likely that any nionetary payment, irres-
pective of how great it might be, could
compensate for the loss he or she had sus-
tained.

To take the matter further, if a substan-
tinl award were made to enable a person,
who bad suffered extreme grief because of
sueh a loss, to take an extended holiday that
might enable kim or her to erase some pain-
ful memories, it might prove of great assis-
tance to the individual so cireumstanced,
The measure of a person’s loss is not to
be asgessed in pounds, shillings and penes,
but at the same time I am not opposed to
the introduction of what I have already
referred to as an innovation in Western
Australian legislation. The Bill provides
for a solatium to be payable at the discretion
of the court to a husband or & wife in the
event of the loss of the opposite partner.
It also prevides that parents shall be able
to make an -applieation fo the court on
account of mental stress that they have en-
dured because of the loss of a child.

T submig that the probable effect upon
the child in the cvent of its loss of a parent
or of both parents due to an aceident for
which someone else was responsible—par-
ticularly would it be so if the child were
to lose hoth its parents—wounld affect its
life to an even greater extent than would he
the effect on the life of the average parvent if
the loss of a child were involved. Notwith-
standing that children's memories particu-
larly these of tender vears, are notoriousiv
short, tf a child were to lose both its parents,
and consequently the natural love and affec-
tion to which it was normally entitled, te-
gether with the disciplinary effect and guid-
ange exercised by its parents, that ehild
should at least be entitled to eonsideration in
the granting of a solatium, because there is
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an jnjury dene to it in such circumstances,
altogether apart from the damages that could
be awarded under different hemdings, such
ag the maintenance and care of the child,
its education and upbringing. .A child in
snch a position will bave lost something
quite epart from what might be regarded as
damages in the ordinary sepse of the word
and should be entitled to eclaim under the
headings I have mentioned.

I urge, too, that there exists no reason
whatever for limiting, thes grounds for the
granfing of a solatium as proposed, by
comparison with the earlier definition of
“parent” in the Bill. T propose to take
steps to delete the clause I refer to unless
I can he satisfied by the Attorney General
as to the necessity for an altered descrip-
tion or definition. Incidentally, apropos the
same question of the solatium, I appreciate
that I am not permitited to refer to the
various clauses of the Bill, but I would point
out to the Minisier that in dealing with the
payment of solatia there are references to
“infants” in three instances, but nowhere
clse in the Bill. Later on, in the same
paragraph, it reverts fo the term “child”
which is used on two further oceasions.

Hon. F. J. S. Wise: Is that bad drafting?

Mr. GRAHAM: I do pot know whether
it is bad drafting or not. I think there
shopld be some clarification of the definition
of "child.” We know that an infant is
o person under the age of 21 years. I
dare say that would he the intention of
the Bill, but if a man was 50 and his fathex
was killed at the age of 75, although the
man aged 50 might well be the child of his
tather it would hardly be likely to be the
intention of the legislation that he should
be entitled to make a claim for the payment
of solatia, or in the event of the younger
person being killed, it could hardly be the
desire to allow a claim by the father such
as g specifically provided in the Bill.,

Hon. F. J. 8. Wise: T eannot believe it is
bad drafiing with four lawyers in the Cahi-
net.

Mr, GRAHAM: There may be some ex-
planation, but it is not obvious to me. An-
other matter that is confusing is in relation
to the grandson and granddaughter. Why
shonld they be regarded as children? Why
should the grandfather and the grandmother
be regarded as parents? The reference fo
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the father and mother, the stepfather and
stepmother i» understandable as a prope:
definition, but when the reJationship is taken
Jthrough the preceding or the succeeding
generation it is almost confusing, Not know-
ing the ways of persons well versed in the
wiles of legal techniealities, I eannot say
that there is not some satisfactory explana-
tion. With these observations, and bearing

.in mind the statement I previously made

that this is largely a Committec Bill, I sap-
port the second reading as I look upon the
measure ag representing an attempt to im-
prove the procedure in operation today.

Question put and passed,
Bill read a second time.

In Committee.

Mr. Perking in the Chair; the Attorney
General in charge of the Bill.

Clauses 1'and 2—agreed to.

Clause 3—Inierpretation :

Mr. GRAHAM: I move an amendment—

That in lines four and five of Subelause
(1)} the words ‘‘grandson, granddaughter?’
be struck out.

It has been suggested that it would be just
ag logical for the Bill fo provide for the
great-grandson and a great granddaughter
as for the grand-children,

The ATTORNEY GENERAL: I listened
with interest to the analysis of the member
for East Perth, and will refer later to ecer-
iain points he raised. In the aitempt to
advance along the road of reform in respeet
of this law I have thought it best for the
time being to retain the present form and to
add provisions which would make the legis-
lation more in line with modern thought,

Mr. Graham: I thought you were going to
give the whole Act a Spring cleaning.

The ATTORNEY GENERAL: I may do
so on another occasion. I agree that in some
respects this is a disorderly piece of
drafting. I bope the Committee will
retain the terms ‘grandson and grand-
daughter.” It is conceivable that a
grandfather may be dependent for his
comfort upon bis grandson. If he can prove
to the eourt that by reason of the death of
the grandson he would be deprived of the
assistance he had been getting from that
relation, he should be entitled to eompensa-
tion. There may be cases where a grand-
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fatheér may be maintaining and cdueating a
erandson. The grandfather may be run over
by armotorear and may leave the child de-
prived of maintenance and educational op-
portunities which he would have obtained
had the grandfather not been killed. I think
these are two. classes which we may reason-
ably retain. They have not been excluded in
any nmendments which have been made to
this legislation either in the United Kingdom
or in any of the Australian States, While
England and Australia have extended the
list of those who may benefit by this legis-
lation, they have not taken out any people
who were originally included and, in par-
tienlar, have not taken ont grandfathers or
grandsons. I hope the Committee will be
prepared to retain this provision for the
,grandfather and the grandson.

Mr. GRAHAM: I do not intend to argue
this point at length. The Attorney Genersl
has told members that perhaps the only rea-
son for the insertion of these two classes of
people 1s because for over a century they
have been ineluded in relevant statutes. I
quite appreciate that grandparents might be
affected, but in exactly the same way an
uncle or an aunf, or a woman round the
corner, could conceivably be a dependant.
An amendment which I propose to move
later inclades all persons who are maintain-
ed, either wholly or in part, by the deceased
person at the time of his death. That answers
the objection of the Attorney Genenal, 1
consider my definition s better one than the
Attorney General’s.

Mr. Rodoreda: Whether relatives or not?

Mr. GRAHAM: Yes. The Attorney
General has picked out the grandfather and
grandmother, but has omitted other relatives
who might be entitled to just as.much econ-
stderation, which would he granted by the
court. I was anticipating that the Attorney
General would agree to my amendment. His
reasons for the retention of the grandfather
and grandmother and the grandson and
grand-daughter in the Bill are most uneon-
vineing.

-~

Hon. N. KEENAN: I feel inclined to
support the member for East Perth, if in
faet the contention he is putting forward is
one that is acceptable, namely, that the pro-
per ecless to benefit under this Bill will be
the people who suffer by reason of the dam-
age that has been done; they should net

, relatives,
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benefit merely on the ground of con-
sanguinity.

The ATTORNEY GENERAL: The
grandfather or the grandmother, or grand-
son. or grand-daughter or any relative
mentiofted in this Bill, cannot recover any
money apart from this solatium clanse—
unless they have heen receiving finaneial
assistance {rom the deceased or can prove
that they had a reasonable expectation of
receiving it had he continued to live. I am
not opposed to any reasonable amendment,
but I feel a certain responsibilty in having
gone even as far as I have. The amendment
proposed by the member for East Perth
touches a eceritral aspect of this Bill and
I may be pardoned for saying a word or
two about it.  This is an extraordinary
remedy which is given to relatives, or was
given to relatives, who had suffered finanei-
ally by the death of a relative. Being an
extraordinary remedy, it was confined to
A man’s employer could not
come along and say, “Bill Smith was my
employee and was killed by this mar’s negli-
gence and I have suffered damage. I eannot
get nearly as good a painter as he was;
in fact, I cannot get a man at all. He was
a key man in my business and I am suffer-
ing and therefore want to come in.”

Mr. Fox:
any damages?

The ATTORNEY GENERAL: I am re-
plying to the suggestion that apy person,
even though not a relative, who may show
that be has been damaged by the death of
a deceased person, may come in and eclaim
damages frora the wrongdoer. There may
be people who might have all sorts of claims
—and legitimafe elzims, in one sense—for
pecuniary loss sustained by them by the
death of a deceased man; but when the law
gave & remedy many years ago—a remedy
not possessed before—the court gave it to re-
latives because they were the persons most
deeply concerned from every point of view.

What court would give him

If » man is knocked down by a motorear
in Hay-street and loses his leg, he can claim
damages against the negligent man whe
caused him the injury; but his relatives can-
not come slong and say, “James Smith is
my brother and because he is now unable
to do work in the same way as he did before,
I bave been damaged by this man’s negli-
gence.”  They have no claim, nor would
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the employer of the deceased person. The
employer vould not say, “James Smith was
a key man in my business and he now can-
not work for me as he did. I have suffered
damage.” The man injured is the only fan
who can claim damages, if he remains alive,
for the injury he has 1eceived, or at least,
so far s wy experience goes, he is the only
man who succeeded: in those circumstanees.
The majority of cases which are covered
now and will be covered in the future arise
from motor sccidents. Those acsidents are
covered in this State and in most places
by third party insurance.

So the financial position of the wrong-
doer—the defendant—is not very material,
hecause the insurance fund will make good
any linbility he ougbt to pay. While this
is not an entirely relevant consideration,
there are perhaps limits to the extent to
which we ean invite people to claim damages
under all sorts of heads becauvse of some-
body’s death.
directly or in large or small degree—have
custained a certain amount of damage. The
law made an exception many years ago
for relatives who had sustained or were
likely to sustain pecuniary loss by the death
of their relation and the law in the United
Kingdom and in the Awnstralian States has
never stepped beyond that orginal class—
that is, relatives of a deceased—except to
the extent of stepfathers and stepmothers
and adopied children,

‘T ask the Committee, therefore, to let the
existing law stand. I do net preclude the
desirability of considering the matter at
some future date; but if we are going to
alter the law widely to include people ont-
side of relatives, I think the matter nceds
a great deal more cxamination in erder to
se¢ what the implieations are. I snggest
that we accept the present law, which has
heen a very great, active reform and add
to it such additional measures of reform as
we think fit; but leave the Act as it has
been—one to protect the relatives of a de-
veased man without going outside that
partienlar class.

Mr. FOX: 1 feel inclined to the view
expressed by the member for East Perth.
Any person who has suffered a monetary
loss throngh somcone being killed in an aec-
vident shonld be entitled to elaim eompensa-
tion. Take the ease of a person who id
maintaining a child who may not be related

They may—directly or in- .
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to him at all and whom he has not taker
the precaution to adopt legally, In the
event of that person being killed im ar
accident the child, though totally depend-
ent on him, would have no claim at all. }
had a somewhat similar case in counnection
with workers' compensation at one fime
A woman adopted a boy when he was
three years of age and when he
was 53 he died as a Tesull of
injuries received in an industrial accident.
During his lifetime he had undertaken
the ecare of a child two or three years of
age who, at the time of his death, was 15.
But neither the woman who had adopted
him nor the child whom he had adopted
was able to obtain any compensation.
Cases of that kind may not oceur very
often, but if we are going to change the
law we may as well make provision for
people who suffer a monetary loss throogh
the death of their breadwinner, though
there may be no ties of blood between the
parties concerned. I support the amend-
ment.

Hon. N. KEENAN: The illustration given
hy the Attorney CGeneral of an employer
being put in a position to claim damages
is not in the least important. Nobody sug-
gosted such a thing. What the member
for East Perth. proposes is that the line of
demarcation should be confined to those
who can prove that the deceased person
either wholly or partly contributed to their
maintenanee and that words like ‘‘grand-
daughter’’ and ‘‘grandson’’ which suggest
that consanguinity is of importance should
be excluded. I am inelined to agree with
the member for Bast Perth. 1 cannot see
why in a Bill of this chdracter, if the exist-
ing law is imperfect, we should not take
the opportunity to make it perfeet. For
that reason, and because I do not think
the argument of the hon. member has been
answered by referring to what an employer
would suffer, I intend to support the amend-
ment.

Mr. STYANTS: I support the clause as
il stands. Tt appears to me that the ob-
jeetive of the amendment is to restrict the
number of people who would be entitled to
compensation, 1t is admitted that an uncle
or an aunt may take eare of a ehild with-
out legally adopting it.  Possibly many
cases such as that outlined by the member
for South Fremantle would aceur. It has
also to be remembered that there will be
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a greater number of cases in whiech grand-
parents will undertake the zearing of
crandehildren, It frequently oceurs that
a son,or danghter—perhaps both—dies and
the grandparents taoke charge of the off-
spring.

Hon, N. Keenan: That would be covered
by the amendment.

Mr, STYANTS: No; I take it that the
amendment will exclode grandehildren and
grandparents. If the amendment had for
itz ohjective the inclusion of an aunt or an
unele or someone who had adopted a child
of whom he or she was not a relative by
blood I would be prepared to support it.
But T do not propose to support any mea-
sure that would debar a grandfather from
obtaining damages because of the death of
his grandson. It may be the opposite way
round, as was explained by the Attorney
(teneral. It would be entirely wrong to ex-
clude people like that, hecause there are
likely to be quite a number of occcasions
when they would be entitled to compensa-
tion.

Nitting suspended from 6.15 to 7.30 p.m.

Mr, MARSHALL: T would like the At-
torney Goeneral to be explicit as to the
meusure, beeause the proposed amendment
has a material effect npon those who might
he beneficiaries; or, if the member for Ned-
lands is right, it might not. 1 interpret the
nmeasure as providing that should a person
he fatally injured then, as he cannot sue
tur damages, certaih individnals, and they
are specifically mentioned, shall have the
right to do so and the ecourt shall have juris-
divtion to assess them. In other words, I
acecepl it as being a form of compensation.
In vonsequence, those who will be permitted
to suc for damages will be those who were
either wholly or partly dependent upon the
person fatally injured. That heing so, the
clause and the amendment provide that a
grandson or a grandparent suffering as the
result of a fatal accident shall have the
right to sue if the person fatally injured

had contributed towards their maintenance,

I accept the ¥iew of the member for Kal-
woorlie. If a grandparent assumed the re-
sponsibility of caring for a grandchild and
ultimately beeame dependent upon the
grandehild, and the grandchild was fatally
injured, the grandparent would net, if the
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amendment were carried, he entitled to sue
for damages, If that be the position, I do
not propose to vote for the amendment, I
would rather this Bill took a more compre-
bensive view of the situation and gave the
right to sue for damages to anyone who
could prove, as is the case to a material
extent under the compensation laws of this
conniry, that he was to a degree, if not
wholly, dependent upon the person fatally
injured. I think the number of eases that
will be taken to court under this particular
measure, if it becomes law, will be remark-
ably few. It could have heen more compre-
hensive in consequence. I want the Attorney
(eneral to assure me that my convictions are
right, otherwise I propose (o support the
amendnent,

The ATTORNEY GENERAL: The views
expressed by the member for Murchison are
substantially correet.xThe present amend-
ment, if passed, would limit the elass of
people who could benefit by this legislation. 1
understand that the real object of the mem-
ber for East Perth is to add to the elass of
people who could benefit by this measure
and that he has in contemplation a later
amendment with that object in view. I sug-
gest, therefore, it would be in accordance
with his desires and those of the Committee
in general, it the present amendment were
not earried. We could then proceed later to
consider the proposftion that the elass of per-
sous shouid be not jess, as is now proposed,
but greater.

Mr. GRAHAM: Substantially, 1 apgree
with the Attorney General, [ stated at the
ontset that the deletion of the words would
not materially affeet the measure. All T want-
ed was a clearer definition. I could not see
that a child was a grandson or grand-
daughter. As the Attorney General has inti-
mated, this iy of no particular concern to
me beeause the issue of seeking to broaden
the scope of the Bill is contained in my
amendment to Clause 3. I have no desire
to press this amendment.

Amendment put and negatived,

Clause put and passed.

Clause 4—Lisbility for death eaused
wrongfully :

Mr, MARSHIALL: T refer the Committee
to Subclause (2). Several laws provide, in
certain cireumstances in the case of fatal
injury, for both medical and funeral ex-
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prenses Lo he allowed, Under this measure
there will be quite a number of cases where
funeral and medical expenses will not he
provided. Let us assume that the medicnl
und Lunera] expenses are still outstanding
and are still a liability of those who may
benefit. The expenses might amount to a
large sum in the aggregate, and hecausc
such persons had not been able to pay out
that money they would not succeed in an
application under this measare. If my
view on this matter is correct I think an
amendment should be moved to remedy the
position. There are a great many people
on the hasie wage or a small margin above
it, partienlarly family men, who could not
meet sueh a Hability for medical and funeral
expenses until the action for compensation
had suceeeded. HEven under the workers’
compensation legislation, it is known that
persons have suffered for long periods be-
fore finally succumbing to their injuries,
and in such eases the medical expenses may
be eolossal. I think the Attorney General
may be able to frame an amendment to
proteet beneficiaries in this regard.

The ATTORNEY GENERAL: If the
claimants in an action under this legislation,
being relatives, have paid the funeral ex-
penses or become liable to pay them, they
can recover the amount involved by an action
against the wrongdoer. If such relatives
have paid or have agreed fo pay the expen-
ses they con recover the amount involved.
If the relatives who are sming have paid
or have agreed to pay medieal expenses of
the deceased man they can veeover sueh
expeuses from the defendant. If, howaver,
the relatives who are suing have not paid
or agreed to pay the fumera]l or medieal
expenses they cannot recover them. Under
the 1941 legislation fhere is, I think, a
remedy by the estate of the decedsed man
for funeral expenses. )

Mr. Marshall: That would mean double
action, under this law and under the other.

The ATTORNEY GENERAL: Yes

Mr. Marshall: That would make a feast
for the lawyers.

The ATTORNEY GENERAL: That may
or may not be so. One set of piaintiffs
are relatives suing on a particular basis,
and in the other case it is the estate of the
decensed person suing on a different basis.
If the member for Murchison allows this te
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pass I will examine the position and wi
consult him as to re-committing the measi
if he so desires. *

AMr. STYANTS: I think that a later pm
tion of Clause 4 is contradiciory. I refe
to Subclause (2). Tt is well known thy
most friendly socicties provide for funeru
expenses, as do also some industrial orgenisa
tions. Subclause (3) would have the effec
that, ne matter what insuranece or othe
provision bad heen made, it conld not h
taken jntu consideration. Under Subelans
(2) a person Jnight have an insuranee polie;
providing for funeral expenses, but suel
expenses would not constitute a c¢laim am
could be deducted from the amount of th
peliey, f the person concerned had suel
ftt policy or wans a member of a friendl
soviety whieh provided for funeral expenses
a elaim could not be made against the wrong
doer, and T ihink that is against the spiri
of the remainder of the clause.

The ATTORNEY GENERAL: I thiul

" the position wonld be that if the decense

man had taken out a policy or had entores
into an arrangement with some lodge o
friendly society, by which such a hody woule
pay his funeral expenses, the money woulc
be payable direet from such a body to the
mndertaker, As I soc it now, I do not thin}
that consideration need enter into the ex.
amination of this clause. We are here von.
cerned to recoup dependants who have paid
or become liable to pay funeral expenses

Mr. RODOREDA: Would the Attorney
General elaborate on what he has saidi
Paragraph (b) of Subclanse (3) would,
I tuke it, include a’ death benefit society,
and if the medieal and funcral expenses
were borne by such a society they would
not he taken into aeccount in- assessing
damages. That seems to he at varianee with
what the Attorney General has already told
the Committee. As to the amendment sig-
gested by the member for Murchison, I can
searcely see anyone but relatives incurring
funeral or medical expenses, I consider
that the payment would have no bearing
on the question of sueh expenses being in-
curred.

The ATTORNEY GENERAL: Relatives
sometimes incur funeral expenses.  They
can pay ikem or agree to pay them and,
in such cases, they could recover from the
defendant under this measure. Normally
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a deceased person would leave some estate
and the procedure would be for the executoy
to pay the funeral expenses from the estate.
In that case there would be po debt or
liability incurred by the relatives taking a
specin]l action under this legislation.

AMr. Rodoreda: The relatives would have
got that money if the executor had not paid
it.

The ATTORXEY GQGENERAL: This
matter might bhe viewed frpm various as-
peets. Tt we try to frame the Bill in great
detail as to “whether the funeral expenses
are paid hy the relatives or the exeeutor
and, it pail by the exeenlor, what propor-
tion should fall on the relatives suing under
this legislation, we shall be entering upon
an acepunianey problem too complicated to
be ~ot out in the measure. This provision
ix taken from the South Australian legisla-
tion and might well be passed. If the
claimant relatives have incurred liability
for funeral or medical expenses, they can
be reimbursed as part of their eompensation
under the action. If the expenses have been
paid by the executor, that is another matter.
The provizion protects relatives who arg
suing and who might have paid funperal or
medical expenses.

Hon. N. Keenan: Why not say ‘paid”
instead of “incurred”?

The ATTORNEY GENERAL: Until the
relatives recovered the damages, they might
not be in a position to pay the expenses
though they might have incurred them. The
¢lanse represents further protection for the
velatives, and we should not follow in toa
much particularity what might happen if
the expenses are paid from the estate off
the deceased.

Mr. MARSHALL: The prineiple involved
is objectionable. During the depression
the thrifty individual was penalised to the
extent of being denied employment and had
to exist on his mssets until he became des-
titute. We should not adhere to that prin-
ciple. The Attorney General says that if
the deceased person leaves an estate—ili
might be only a small one—and the funeral
expenses are paid, that should be sufficient
becaunse the estate conld meet the liability.
Thus the thrifity person who accumulates
2 small estate will receive no benefit, while
the beneflciaries of a deceased persoen who
had gpent all his earnings woull gain. It

is time we gave consideralion to the thrifty,
and helped those who help themselves.

The ATTORNEY GENERAL: The clo-
quenee of the member for Murchison made
mye feel for the moment that I was right in
the almosphere of the ITouse of Lords. By
all means let us help those who help them-
selves; let us assist the thrifty., In 1941 T
infroduced a measure, which hecame law,
entitled  the Taw  Reform (Miscellancous
Provisions) Bill of whieh Section 4 (2) pro-
vided that the estate of the deccased person
in the cirewmstances mentioned by the mem-
ber for Murehison might reecover from a
wrongdecr the amount paid for funeral ex-
penses, Thus the contingeney is provided
for,

Mr, STYANTS: There still appears to he
an inconsistency in the matter of dealing
with medical and funeral expenses and the
damages agninst a guilty party. If the ex-
penses are covered by insurance, sueh as
membership of an industrial union or friend-
ly society, the wrongdoer is not called upon
to make them good. The suppasition of the
Attorney Gencral that the spouse does not
handle the money received from a friendly

- society is not correet. It is not paid to the

funerail directors bhut to the spouse of the
deceased person, The guilly person would
not have to find the amount at all, - It ap-
pears to me that the two portions of the
clanse are inconsistent.

The ATTORNEY GENERAL: I think
they are consistent. Suppose there iz a
funeral insurance, then that money comes
into somebody’s hands and the funeral ex-
penses are paid. They are paid by, say, the
X friendly soeiety and neither the estate of
the deceased nor the dependants incur that
cxpense, If there is no insurance fund to
cover the funera]l expenses and they are
paid by the relatives then the amount can
be recovered by the relatives from the
wrongdoer, the defendant.

Mr. Styants: That is not so with the
amount assessable, Those reeéipts are not
to be taken into considération.

The ATTORNEY GENERAL: If an
sction is brought by the dependants and the
eourt thinks that the amount of damage the
dependants have incurred is £1,000, and if
the court knows that £50 is payable by way
of funeral expenses, then provision is made
that the dependants shall recover that £1,000
and that the damages paid by the defendant,
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the wrongdoer, shall not he reduced by the
amount of the policy which is payable for
tuneral expenses. It really means this: If
the funeral expenses are paid hy some out-
side organisation that expense does not fall
cither upon the estate or upon the de-
pendants.

Mr. Styants: It seems to me that the two
portions of the clause are inconsistent,

The ATTORNEY GENERAL: The only
way o overcome that point would be by
wmiving the friendly society a further right
of action to recover the amount paid for
funeral expenses. That would earry the
measure still further and make it still more
complicated.

Mr. GRAHAM: Subeclause (2) provides
that damages may be awarded for medical
oxpenses. I emphasise the word “damages,”
hecanse I am proposing to amend Subclanse
(3). When introducing this measure, the
Attorney General suggested that beeause a
man, now deceased, had heen prudent that
was no reason why the wrongdoer should
veenre some financial advantage; that is to
say, he would not he called upon to pay se
great a sum for damages, The Bill speci-
tieally refevs to a policy of insurance, super-
annuation payment, pension ard so on. Pos-
sibly there are many other forms of pay-
ment which might acctue to the widow of a
deceased man, and these might indireetly be
& benefit to the wrongdoer, as he would aot
have to pay those amountsg by way of dam-
ages. T am propesing to sirike out para-
graphs (a) and (b) of Subclause 3 with a
view to inserting the words “any sum what-
soever paid or payable by reason of the
death of the said deceased.” That is the way
in which the amendmen{ appears on the
notice paper, but T wish to substitute the
words *“deceased person” for “said de-
ceased,” as I think this would mate the
meaning plainer, I therefore move an
amendment—

That paragraphs (a) and (h) of Sub-
clause (3) be strpek out with a view to
ingerting other words.

The ATTORNEY GENERAL: I think
there is something of substance in the argu-
ments of the member for East Perth. When
this legislation was passed, it did not lay
down the basis on which damages for com-
pensation were to be computed; it was left
to the courts of law to set out the principles
on which damages should be paid. The prin-

[ASSEMBLY.]

eiple nltimately adopted and accepted was
that the dependants should receive compensa-
tion equivalent to what they lost through the
death of the deceased man. In gther words
they should veceive by way of compensation
a sum as hearly as possible equal to what
they would have received if he had continned
alive.

If a father were killed and left three
children, their expectation, if he had con-
tinwed olive, might have been—for the sake
of argument—£100 a year each until they
were 16 or 17 and able to earn for them-
solves; nnc if the father left no estate that
would he the measure of their damages. Bot
suppose the father left £20,000 and each of
those children beeame entitled to £200 or
£300 a year and therefore had more monry
because their father died than they would
reasonably have expected to get if he had
continued alive! The court has said, “In
those circumstances we do not propose to

‘award damages beecanse the estate received

from the deceased man is as much as or more
than would have beert yvonr normal expeeta-
tions of bencfit by the amount he allowed
vou." 1 would quote from a standard text
book cntitled “Salmond on Torts” (10th
edition) at page 357¥—

Any pecuniary benefit or rensonable expeet-
ation of pecuniary benefit to the relatives
from the death of o deceased must De taken
into aceount in the reduction of damages
which damnges are given to compensate the
recipient on a balance of gains and louses
for the injury sustained by the death.

That, the member for East Perth says, ia
somewhat illogieal in this sense: That the
wrongdoer who may kill a wealthy man may
have little or no damages to pay but if he
kills a poor man he may have to pay dam-
ages of a considerable amount. Now the law
went this far in aid of the prudent man—
the prudent man in one respect, It said—in
England and in other Australisn States—
that although the ordinary estate which a
deceased person has left will be taken into
account in determining what damage his
relatives have sustained by his death—that
is to say, how much they receive froin the
decensed man’s estate will be taken into
account as a balance against what they have
lost—that will not be applied in the cage of
insurance policies.  Thus, if a man in-
sures his life, although the amount may
be large or small—but mainly it is not
lerge—then if he is killed and his relafives



[9 SepTEmBER, 1947.]

suffer a loss of £1,000 by his death and if
his life was insured for £500 which his rela-
tives will get, the wrongdoer will pay the
£1,000 and will not be allowed the benefit of
the life insurance poliey,

In one sense I agree Wwith the hon, mem-
ber that the basis is not entirely loglcal but
the ides of this amendnient regarding insur-
ance polices is that the insurance poliey is
regarded as the security of the poorer man.
It is not so important to the rich man but it
is vitally important to the poorer man; and
in other laws, like our Life Insurance Com-
panies Act, it is provided that the proceeds
of the insurance policy aré not liable for the
debts of the deceased. Creditors cannot
come in and put their hands on the man’s
insurance policy and take it away from his
wife and children. It is not like ordinary
estate or money. So if we pass this amend-
ment, it will mean that althongh the depend-
ants of a deceased man may be better off by
his death by succeeding to a large estate, the
wrongdoer will still be compelled to pay; so
that they will not only be better off on
balance but will also receive dameges from
the wrongdoer for an injury which in fact
they had not received.

What we have done in thig Bill is this:
We allow the eourt still to take into aceount
what relatives obtain from the ordinary
estate of s deceased man. But we do say,
taking & broad, general rule, that the court
shall not take into acecount or shall not use
to reduce damages what the relatives may
get under an insurance policy. By this
amendment we go rather further and say
also that the amount payable to the relatives
as the amount of their pecuniary loss shall
not be reduced by superannunation payments
or provident fund payments or friendly
sociely payments or pensions payable by
law. We treat those things like insurance
policy moneys as normaslly the protection of
the man who has no great amount of estate
to leave. If we pass the amendment, even
if a man leaves £100,000 to his relatives and
they are immeasurably hetter off by his
death, they will still he able to claim for 2
lors which in faet they have not really sus-
tained. While I admit that this particular
measure is not as logical in principle as it
might be, I think that on balance the Bill
might best be left as it is and the execlusion
from the computation of damages he
resiricted to insurance poliey moneys
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and superannuation, provident fund, and
friendly society payments and so on.

Mr. MARSHALL: I do not think it can
be accepted that the member for East Perth
is hostile to the clause under discussion be-
cause he has moved an amendment.

The Attorney General: No, I did not sug-
gest that.

Mr, MARSHALL: What he is desirous
of doing is to make the clause more com-
prehensive. The prineiple, therefore, is
subseribed to by the Attorney General in
his own Bill but it is very limited indeed
there. It is specifically limited to the items
set out in paragraphs (a) and (b) of Sub-
clause (3). Surely neither the Attormey
General nor any member supporting the _
Government will subseribe to the theory
that a wrongdoer should be permitted fo
escape fully his liabilities hecause there are
some people who are fortunate in being
able to rely upon getting some financial
aid or concession because of a fatal ac-
cident! If the principle in paragraphs (a)
and (b) is considered good by the Atforney
(eneral, surely the amendment is still more
virtuous. Why should we allow a wrong-
doer to escape his liabilities because of cer-
tain arrangements {that may have ben
made between people to be put into effect
in the event of a death ocenrring?

I have a ease in point. A man who
rendered valuable services to a goldmining
company died and left a widow and child-
ren. One of the boys now maintains his
mother and keeps the home. The gold-
mining company makes a financial conces-
sion to the widow. If anything happened
to the son, who maintains the widow, and
she sued under this e¢lause, the Conrt
would, unless the amendment were a part
of the measure, take into consideration, in
assessing the damages, the amount this gen-
erous mining company gives. A wrong-
doer shounld not eseape his just liabilities
because the person who dies happens to be
the son of this widow instead of someone
else who has a contract of insurance with
an insurance company. We know from ex-
perience that in the case of many accidents
—95 per cent. of them—the wrongdoer is
a man of straw and that one would be
throwing good money after bad to get dam-
ages, As I pointed out earlier, the num-
ber of cases that will be taken under this
measure, if it becomes law, will be very
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few. The Attorney General’might open his
heart a little and put this on a basis of
consistency. and equity. . Why should the
wrongdoer escape in one ¢ase and be made
to pay in full.in the other? I am inclined
to support the amendment,

The ATPORNEY GENERAL: 1In the
ease mentioned by the member for Murchi-
som; the money given by the eompany would
not be taken into consideration. It would
not be a sum of money payable by reason
of the death of the son, and so the widow
wonld suffer no loss by reason of the re-
ceipt of that money.

Mr. GRAHAM: T am rather surprised
at the attitude of the Attorney General.
He has departed from his usual logical
approach., He states that this legislation
is intended to provide that dependants
shall devive ho benefit greater than they
would have received had the deceased per-
son remained alive. It will be noticed,
however, that in paragraph (a) of Sub-
clayse (3) the words ‘‘any sum paid or
payable on the death of the deceased under
any contract of insurance,’’ appear. A
persen can die, due to the negligence of
some other person, and if he has an in-
surance policy of £10,000 or £20,000 on his
life the Attorney General suggests there
is nothing very wrong with that, as long
as it comes from the sacred halls of an
insurance company. But if moneys arising
out of the death of the person coneerned,
acerne to the dependants from sources
other than those specifically mentioned in
the Bill, ther there is something wrong.

The Chief Justice said, “The matter ap-
peared to be brought inte the ecalculations
more for the benefit of the man responsible
for the death.” The father of some person’s
wife might say, “Well, Mary, in the event
of gomething happening to John, T am going
to make a present of £5,000 to assist you,”
and that amount would not be specifically
excluded ; and yet it would be a conecession or
benefit to the wrongdoer. In all equity, any-
thing that acerues or is likely to acerue to
dependants should not be taken into aeccount.
beeause it can result only in effeciing some
henefit to the wrongdoer. How can we ex-
elude moneys from a certain source or
sources and not exclude them from others?
I hope the Attorney General will not be
adamant on this point.
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Amendment put and a division taken with
the following result:— -

Ayes .. 21,
Noes .. 22 ..
_—
Majority agoinst .. .. 1,
AYES. !
Mr, Cellier Mr, Read
Mr. Fox Mr. Reynolds
Mr, Graham Mr. Shearn
Mr., Hawke Mr, Sleeman
Mr. Hoar My, Smith
Mr. Kelly Mr. Styants
Mr. Lenhy Mr. Tonkin
Mr. Marshall Mr, Trint
Mr. My Mr., Wiae
Mr. Nulsen Mr. Rodoredn H
JMr, Panton (T(‘Her}
. Noes,
Mr. Abboti Mr. McDonnld
Mr, Ackland Mr. MceLarty
Mr, Bovell Mr. Murray
Mrs. Cnrdell-Oliver Mr. Nalder
Mr. Cornell Mr., Nimmo
Mr. Doney Mr. North
Mr. Grayden Mr. Sewnrd
Mr. Hill Mr, Thorn
Mr. Keenan Mr. Watts
Mr, Leslie Mr. Yates
Mr. Mann Mr. Brand ’
. (Teller)
PaIrs,
AYES. Noges.
Mr. Qoverley Mr. Hall
AMr, Johnsen Mr. Wild

Amendment thus negatived,
Mr. MARSHALL: I move an aménd-

- ment—

That a new paragraph be added ﬂ.a_'fo]-
lows:—‘“{¢} Any sum paid or payable
under the Workers’ Compensation Aet,
1912.1941.%" -

The Attorney General is well aware that the
Workers' Compensation Act takes notiee
only of the relationship between employee
and employer. It is set down in the pro-
visions of that Act that no prospective bene-
ficiary ean sue under its provisions while
suing for further compensation or damages
under any other Aet. As T see it, the wrong-
doer would, under this measure, get the
benefit of any payments made under the
‘Workers’ Compensation Act, unless it is set
out clearly in this Bill that the judge must
not take cognisance of such payments when
considering a claim under this measure. I
do not think there could hs any objection to
setting apart any sums paid under ‘the
Workers’” Compensation Aet. I do "not
think that Aet provides for a direct
contract of insurance between the em-
ployer and the employee, It does oot
recognise a contract of insuranceé as such,
but makes it obligatory on the employer to
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pay compensation eommensurate with the
injuries inflicted on the employee during the
course of or arising out of his employment.
In considering the Bill before us, I think we
should state specifically that payments made
under the Workers' Compensation Act shall
not be taken into aceount when a judge is
giving, eonsideraiion to a claim for damages
under the measure with which we are deal-
ing. :

The ATTORNEY GENERAL: Payments
. made under the provisions of the Workers’
Compensation Act are on a basis entirely
difforent from that of an action for damages
under this measure. Such  payments are
paysble irrvespective of negligence, whereas
damages under this measure are only recover-
able when negligenee is  proved. The

worker's dependants may sue under this -

measure or under the Workers’ Compensa-
tion Act. They may take whichever course
is of most bhenefit to them, but they eannot
take both. They cannot recover £1,000
under the measure now before us and then
recover £750 under the Workers’ Compensa-
tion Act. I do not think it would be eon-
tended that it should be possible to sue
vnder both measures. The whole intention
of the Workers' Compensation Act is that
the worker may sue for negligence, ‘if it can
be proved, but he cannot have the statatory
compensation under the Act on top of tull
damages for negligence under the general
Jaw, beecause by so doing there would be a
duplication of the compensation received.

Mr. MARSHALL: While subscribing to
the views of the Minister, let ws assume

that an employee is directed to move from’

one place to another and is injured by
rsomebody other than his employer.  The
wrongdoer in that event would éscape full
liability under this measure, and the widow
would receive only the amount of workers’
compensation and would be debarred from
taking action against the wrongdoer. 1 am
desirous of covering such cases and should
like fo hear the Minister on that point.

The ATTORNEY GENERAL: I ap-
preeiate fhe hon. member’s point of view.
If & man in the cireumstances mentioned
were killed, his widow would have an action
against the negligent person and would re-
ceive the same damages as she would have
got had the man not been in that employ-
ment. She would not suffer by reason of the
fact that, at the time he was killed, the
husband happened to be in somebody’s em-
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ployment. -However, if the widow recovered
£1,000 from the wrongdoer, she could mot
recover £730 under the Workers' Compensa-
tion Act as well. I will give the matier
further cousideration, but I believe the--in-
terests of such a man are well covered.

Mr. Hoar: Suppose the damages awarded
were less than £750. ’

The ATTORNEY GENERAL: Theu the
widow could sue for the additional amount
under the Workers’ Compensation Act.

Mr. MARSHALL: I feel seeptical of
asurances given by legal men. ~ Over the
years we have -becn eonfidently advised-that
eertain of our views were wrong, only fo
find, when [itigation oceurred, a decision
given by the judges that the advice of légal
members had been altogether astray. I shall
he satisfied if the Minister will eonsider the
poiut I have raised and if necessary have
the Bill amended, perhaps in another place.

Amendment put and negatived,
Clause put and passed.
Progress reported.

BILL—STATE HOUSING ACT
AMENDMENT.

~ Message.

Message from the Lieut.-Governor re-
ceived and read recommending appropria-
tion for the purposes of the Bill.

BILL—CROWN SUITS.
Message.

Message from the Lieut.-Governor re-
ceived and read recommending appropria-
tion for the pnrposes of the Bill.

BILL—ROAD DISTRICTS ACT
AMENDMENT.

Second Reading.

THE MINISTER FOR LOCAL GOV-
EENMENT (Hon. A. F. Watts—Katan-
ning) [8.49] in moving the second reading
said: T feel pleasure in introducing - an
amendment to this Act in order to make cer-
tain provisions that are of eonsiderable im-
portance and also a number of minor amend-
ments to the existing law. The first amerd-
ment of importance is one to apply to road
board elections similar rules and conditions to
those which at present govern and for some



602

time past have governed elections for Par-
Jiament. There have been in recent months,
and I daresay before that, a number of eom-
plaints made regarding local authorities,
notably of the Irwin-Moore and Murray dis-
tricts, concerning the conduct of road board
elections. Whether or not those complaints
have heen entirely justified, it seems obvious
to me—and I think it will he agreeable to
the House—that the law relating to road
board elections should be in some degree
altered and tightened up.

One aspect which has given dissatisfaction
has been that there has been no requirement
in the Road Districts Act that a ballot paper
should be initialled by the returning or pre-
siding officer at the time when it is issued,
which, as every member will krow, is the
position in regard to Parliamentary elee-
tions. There has been & system suthorised
by the existing Road Districts- Act whereby
the returning officer only could place an en-
dorsement on the back of the ballot paper
and that has frequently been done with a
rubber stamp. A large number of ballot
papers, irrespective of the number of voters
who subsequently turned wup, have been
marked with tbat rubber stamp, and in con-
sequence it was possible—and indeed pro-
hable—that a substantial nomber of ballot
papers would be left over with that mark
upon them. Therefore, one aspeet of vital
importance in an election eould very well be
carelessly or indeed improperly bandled. In
consequence, it is proposed in this messure,
ag I said, that the rule governing Parlia-
mentary ballot papers—and I put it in that
way because members are acquainted with
the system which governs Parliamentary
cleetions—shall apply to road board elec-
tions also.

The Bill alse contains provision for the
appointment of serutineers, for the taking
of declarations of secreey by scrutineers, re-
turning officers and presiding officers, and
ooe or fwo other matters which messure up
to the requirements of the Electoral Act in
order to ‘prevent, if possible, any further
questions being raised as to the possibilities
of iniproper conduct of road board elections
as have been reised, with some justification,
in recent months, and which probably could
have been raised in other quarters had the
perzons coneerned taken the opportunity of
doing so. There can certainly be no harm in
tightening up the law in this regard and I
wonld suggest it is quite likely that very
substantial benefit will acerue.

[ASSEMBLY.]

Another proposal in the Bill is to enable
local authorities to contribute annually to a
fund s0 as to accumulate sufficient money
for replacement of plant. Hitherto it has
been the nsual practice of road boards to
purchase plant out of Ioan money. That
practice at present is productive of a great
many applications for very large sums of
money to acquire road plant, which is very
expensive. A number of loeal authorities in
past years have sought to build up these re-
serve funds out of revenne, but they have
not been authorised by the Road Distriets
Act and have been called in question by
audit inspeetors and therefore the road
boards have sometimes abandoned the prac-
tice. The system that I know of that was
undertaken by one board was to include in

. all the work done by the partieular item of

plant & sum of money as part of the
estimated cost of the work representing the
depreciation and approach fo obsolescence
of the plant in question, so that at the end
of the useful term of life of the plant suffi-
cient money would he in the reserve fund to
replace it, assuming its cost had not very
greatly increased. Anyway, it is now con-
sidered by the local government officers that
a practice such as that is very sound and
this Bill proposes to anthorige it in tho case
of any road board desiring to adopt it, sub-
Jjeet to a provision that the approval of the
Minister shall be cbtained as to the invest-
ment of the money set aside in the meantime.

Another interesting proposal in the mea-
sure is that land on which no rates have
been paid for at least seven years may be
re-vested in His Majesty en application by
the local authority. This has been the sub-
jeet of requests by local authorities and I
am advised that all the groups of associa-
tions of local anthorities have agreed to the
proposal. The proposed amendment will
not affect in the slightest degree the existing
provision in the Road Districts Act allowing
local asuthorities to sell land on which rates
are five years in arrears. It will, however,
add a power to apply for re-vesting of the
land in His Majesty where rates upon it are
unpaid for a period of sgven years, pro-
vided the land is alienated from the Crown
in fee simple, is ratable property situated
wholly or partly in the townsite, is vacant,
whether enclosed with & fence or not, and
in respect of which no rates have been paid
for a period of af least seven years expiring
on or after the 30th day of June, 1948. It
is proposed that upon application to the
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department and investigation of the position
the Minister may approve of the re-vesting
of the land in His Majesty, and thereupon
the Registrar of Titles shall take notice of
the request and decision accordingly and
enter the transaction in the register.

There is also provision in the Bill for a
road hoard to be nble to ercet honses for
sale or lease on land vested in or aequired
by it. This, of course, is o similar provision
to that which was inserted last year, or the
vear hefore, in the Municipal Corporations
Act.

Hon, F. J. 8. Wise: Last year. 3

The MINISTER FOR LOCAL GOVERX-
MENT: The proposed addition should also
have the words attached to it—

Provided that after any lean raised under
this part is fully repaid the rentd and profits

derived by the board from the leasing of

such houses and the net proceeds derived by
the board from the sale of sueh houses shall
form part of the ordinary revenue of the
board. .
It i3 my intention to move that those words
be added in Committee as, since the Bill was
prepared, it was suggested to me—and T
think the point is well taken—that the local
authorities, having raised a loan and repaid
it out of rents, would not without some
special provision be authorised to pay the
income subsequent to the repayment of a
loan into ordinary revenue. I therefore
think that provision had befter be made in
that regard.

The last portion of the measure which is
of any substance is eomplementary to the
provision in the Statc Hodsing Act Amend-
ment Bill cnabling joeal authorities to make
agrecments with the Housing Commisssion
for the construction of roads where the Hous-
ing Commission is erecting dwellings. The
State Housing Bill, whieh is already before
the House, gives the Commission power
to make and carry out these arrangements,
and this one also gives loeal authorities
coming under the Road Distriets Act power
to enter info those arrapngements with the
Housing Commission. Of course, il can only
be done, as is elearly set forth in the mea-
sure, by agreement between the local autho-
rity and the Heusing Commission. There is
no form of compulsion whatever upon the
local authorities to handle the matter in this
way, bul difficulties have arisen where local
aunthorities have not been able to finance the
necessary roads required by the Housing
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Cominission in areas where houses are to be
built in substantial numbers and the ous-
ing Commission apparently bad no autho-
rity to advance the money.

Hon. F. J. S. Wise: And the effort to
seeure approval by means of a poll might
not sucecced.

The MINISTER FOR L.OCAL GOVERN-
MENT: Precisely. These provisions are in-
serted in the Aet to enable an agrcement to
be reached.

Hon. F, J. 8. Wise: I assume yon will
amend  the Municipal Corporations Act
similarly. h

The MINISTER FOR LOCAL GOVERN-
MENT: -The Leader of the Opposition is®
aceurate in his interjeetion, and the Munivi-
pal Corporations Aet will be amended by
the inclusion of similar provisions. It is
clear to me, and it shounld be to the Ilousc
by this time, that the Housing Commisxion
desives the inelusion of these proposals in
the Aect. I know of loeal nuthorities that
are particularly anxious to make such an
arrangement and, as I have said, it could
not be done in confliet with the desire of
any loeal authority heeause it is not a com-
pulsory arrangement but one that ean be
entered into at any time desired when the
Housing Commission is prepared to partici-
pate in such an agreement. In my opinion,
nothing but good can come of an arrange-
ment sueh os that beeause we all must recog-
nise that the expenditure required in econ-
nection with any reasonably-sized housing
pragramme in any distriei where the Hons-
ing Commission may undertake the work,
must be considerable.

It should be bormme in mind that until
houses are erected and occupied, the ratable
capacity of a board in respect of them is
non-existent. A road board ecannot rate the
properties until the houses are occupied and
certainly cannot collect rates until that is
the position. Then again, as I see it, it is
not very practicable for people to oceupy
houses where no road system exists. In faet,
I cannot sec that any such housing pro-
gramme could be embarked upon unless
some preliminary steps with regard to road-
making bad been proposed. In the circum-
stances, the Bill provides that rates that
wounld have been paid by the Housing Com-
mission in respect of these homes will, in-
stead of being paid to the road board, unéil
the advance is authorised, be treated as in
reduction of the advances that the Housing
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('mmmission has made and after that will he
dealt with by the road board in the ordinary
way as revenue that it would have expected
in the nsual course.

My, Marshall: What virtue is there in the
land reverting in fee simple to the Crown?

The MINISTER FOR LOCAL GOVERN-

MENT: Jf the rates were not paid in
respect of the land for seven years jt eounld
vevert to the Crown in fee simple.

Mr. Marshall: Bat rates will not he paid
if it is Crown land.

The MINISTER FOR LOCAL GOVERN-
MENT: No, the Crown doees not pay rates,
_hut if the board applicd for the land to
revert to the Crown because it was apparent
that it could not collect rates, then the
Crown could reallocate the land to some
other person from whom rates might be
ahtained. Alternatively, if there appeared
to he no possibility of any person being
found to take up the land, it could remain
vested in the Crown where it originally came
from.

Mr. Marshall: Do you think in the ciream-
stanees that a seven-year period is enough?

The MINISTER FOR LOCAL GOVERN-
MENT: Yes; particularly taking into con-
sideration the safeguards that are provided
in the measure, I do not think there should
be any greater period than seven years. The
Bill provides that—

The Minister ghall consider the application

and the cirenmstances surrounding the appli-
eation and the land and if, upon considera-
tion, he is of opinion that the land is owned
in such circumstances and is so0 unsaleable
that satisfaction of liability, actual or eon-
tingent, for rates in respect of the land is
not reasonably probable and that having re-
gard to all the circumstances it would be
proper to do 80 he may grant the application,
or if in his opinion it would not be proper to
do 8o, he may refuse the application.

I think the member for Murchison will
agree that in these eircumstances where
rates on unsaleable land have been left un-
paid for seven years and apparently no-one
is availshle to take over the land, and,
further, that the road board should not be
asked to continue to assess rates only to be
reguired to request that the rates imposed
should be written off in the course of time,
the provision is satisfactory. Particularly
is that so when it i remembered that in
_other eircumstances a board eannot sell land
in respect of which rates are in arrears for
less than five years. Thus the proposal in
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the Bill iz for a period of two years in
excess of that already operating. Further-
more, the Minister will have to satisfy him-
gelf that the land is unsaleable.

Mr. Marshail: If unsaleable, yon eould
not get another ratepayer for it.

The MINISTER FOR LOCAL GOVERXN-
MENT: In some enses it might be possible
to use the land for some other purpose,
sich as for a farm, It might again bhecome
Crown land and remain so. In some cip-
cumstanees, it might be best placed there
in the leng vun, particnlarly if it is land in
respect of which no ordinary transactions
could tuke place. It was suggested by one
or two local autherities that sueh land
should revert to the loeal anthorities them-
selves. In all probability the member for
Murchison and I will agree that that would
not provide a very suitable answer to the
problem. The land originally ecame from the
Crown and, if it is no longer eircnmstanced
so that rates can be collected from it, rever-
sion to the Crown should be the best course.
Thete may be onc or two instanees where in
future the Crown might be able to find a
new oceupicr for properties and in the cir-
cumstances, I move—-

That the Bill be now read a second time.

On motion by Mr. Kelly, debate ad-
journed. N

BILL—MUNICIPAL CORPORATIONS
ACT AMENDMENT.

Second Reading.

THE MINISTER FOR LOCAL GOV-
ERNMENT (Hon. A. F. Watts—Katan-
ning) [9.8] in moving the second reading
said: This is a Bill to amend the Municipal
Corporations Act. Despite the apparent
feelings of the member for Murchigon, there
are some rather different proposals in the
measure although some are the same as I
previously indicated. Most of the amend-
ments embodied in the Bill have heen ex-
pressly asked for by the Country Municipal
Association and by certain metropolitan
municipalities. The first of these is one that
will enable municipal councils to make by-
laws in conneection with the management of
swimming pools and conveniences therein,
and also fo regulate the erection and use of
petrol pumps in streets and ways. With
regard to the latter, it will be remembered
that such a provision has been incloded in
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the Road Districts Aet for many years but
apparently there has not been sufficient pro-
vision in the Municipal Corporations Act to
dea] with that aspeet; and it has been asked
for now. So far as I can sce, there is no
ohjection to such a provision being in the
Munivipal Codrporations Act as  well.
The trend in some places in reeent yeats
" has bevn to take-—-

Mr. Marshall: What law did the Kalgoor-
lie Municipal Couneil invoke in conneetion
with its swimming pool?

The MINISTER FOR LOCAL GOVERN-
MENT: —petrol pumps off sireets and
plaee them on privately-owned land. In
many places they will be found and I—this
is purely a personal view—think they are a
lot more service to the community if they
are properly regulated and placed on streets
and ways rather than down side alleys and
on private land, However, I think the loeal
authovities can be trusted fairly and reason-
ably to administer by-laws of that character.
as the road boards have done.

Hon. F. J. 8. Wise: There is an element
of town planning in that, too.

The MINISTER FOR LOCAL GOVERN-
MENT: That is so, The member for Murchi-
son wanted to know how the Kalgoorlie
Conneil put in its swimming pool. I take it
that the council did so by raising a loan in
the oxdinary way and proceeding to do the
work, but what I said was that Clause &
would enable jcouncils to make by-laws in
connection with the general management of
swimming pools snd conveniences therein.
There has been in the Municipal Corpora-
tions Aet a provision which permitted a
couneil to make by-laws in respect of bath-
ing vesorts and I have no doubt that under
that—if there are by-laws at Kalgoorlie,
which I do not know—those? by-laws have
heen made. But I understand that in this ease
also the request for this specific type of by-
law for the management of swimming pools
and conveniences therein came substantially
ai least from the Perth City Council which
had been advised—and I think with some
ground—that the existing by-law provisions
in the Municipal Corporations Aet were in-
sufficient to enable valid and sufficient by-
laws to be made for the required purpose.
So in order to remove the matter from all
reasonable donbt it was decided to submit
this amendment to the Aect.

The next clause will enable munieipal
councils which intend to provide houses for
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their employees to wuse their ordinary
revenue for that purpose. At present only
loan money can be used. The amendment
will bring the powers of munieipal couneils
and road boards in respect of this partieular
housing matter on all fours; in other words,
they will be similar or the same. There is a
further provision in the Bill regarding
swimming pools, especially anthorising
municipal councils to provide from loan
maneys the aequisition of land and the eree-
tion of swimming pools and conveniences.
I do not doubt that it was possible to raise a
lean hefore by obtaining special approval
from the Governor in Exeeutive Couneil for
such a project to be a work for which loans
might be raised. But it is hardly desirable
that a responsible local avthority should not
have its powers defined fairly clearly in
matters that are useful for the social better-
ment of the people over whose arens it has
control. Therefore it is considered better to
have specific provision in the Act that coun-
cils may provide from loan money for the
acquisition of land and the ercction of swim-
ming pools and conveniences,

Then there is a portion of the Bill ta
which I had better make some special refer-
ence, providing for an amendment to See-
tion 434 of the prinecipal Aect, which makes
the discharge of any debt on the land in con-
nection with the construction of drains and
fittings or sewerage connections a fifth
charge in respect of the collections from the
sale of land for rates. Hitherto there has
been no speeifie provision in regard to a rea-
sonable priority, shall I say, for amounts
which are owing on premises that have been
sewered. Some local aunthorities, as is well
known, have in the past put in sewerage
installations; others contemplate doing so in
the future.

It is considered that after the ordinary
debts to the Crown, which will be found
carefully set out in the existing section, they
should be enabled, before other charges are
paid—such as those to private mortgagees—
to collect the amounts outstanding in regard
to sewerage installations that bave been
made, That is the purpose of this clanse
which gives that particular charge a fifth
priority under that section of the Aet. It
is aimed, at their request, at protecting
councils against the loss of amounts ad-
vanced for the installation of house connee-
tions to .sewerage systems where they exist.

Another clause of the Bill extends the
time for owners to demand a poll in conm-
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nection with the raising of loans. At pre-
sent one month only is allowed and it is
proposed to make the time six weeks. That
has been asked for by a number of local
authorities which consider that a month is
not long enough for the ratepayers to de-
mand a poll concerning a loan about which
there may be some conflict of opinion. I

am not saying that in this case everyhody

agrees it is desirable to extend the time.
One has to make up one's mind whether the
period of one month in all parts of the
State, taking into consideration the various
factors involved, is fair to ratepayers and
councils alike, Some loeal authorities and I
myself consider that six weeks is a more
reasonable period.

Another provision it is suggested should
be altered is that concerning the number of
ratepayers who may demand a poll. At
present only twenty need ask for a poll and
it must be granted by a municipal eouneil.
In the Perth Municipal Council area—
though T have no exact figures—it is quite
obvious there are at least 20,000 ratepayers
entitled to demand a poll; and for 20 of
them only to be required to do s¢ in order
to force the local authority to conduet a
referendum on a loan proposal, eould easily
resnlt in a few disgruntled people getting
their own way. On the other hand, we have
smaller munieipalities where 20 might be a
substantial proportion of the ratepayers.

So it is proposed that the number re-
quired shall be 50 or one-tenth of the total
number of owners, whichever is the lesser in
number. If one-tenth is only 156 there can
be a poll if 15 demand one; but if one-tenth
is 1,000 there can be a poll if 50 demand
one. In that instance 50 would be the num-
ber, and it is hoped that by so inereasing the
figure the possibility of frivolons or vexa-
tious applications for loan polls will be
removed and satisfaction will be given to
both large and small loea] authorities.

The last provision is one to which I have
already made considerable referenee when
introducing another measure a few moments
aro. I allnde to agreements to be made be-
tween the Housing Commission and a muni-
cipal council in respeet of the making of
roads and the payment therefor, and the
advancieg of money by the Commission for
the purpose of making roads where houses
are being built by the Commission. I do
pnot think I need reiterate the arguments I
advanced & few minutes ago in connection
with the other Bill save to say that there is

[COUNCIL.)

no compulsion on a loeal authority. It is a
maiter of agreement between the Housing
Commission and itself, and the proposals
for the repayment of the money will be
found to be identieal with these in the pre-
vious Bill to which I referred. These pro-

‘posals are also complementary to those

which are to be found in the State Housing
Act Amendment Bill.

Hon. F. J. 8. Wise: I suppose that aspect
will apply less to municipalities than to
road boards?

The MINISTER FOR LOCAL GOVERN-
MENT: I would say so, but it was impes-
sible not to inelude them beeause the eirenm-
stances might easily arise and, as I previ-
ously said, no harm could ecome of giving
them the power. Much difficulty might
arise, and in fact I think has already arisen
in some eases, because they did not have the
power. I therefore move—

That the Bill be now read a second time.

On motion by Hon. F. J. 8. Wisge, debate
adjourned.

House adjourned at 9.22 p.m.

Tlegislutive @ormeil.
Wednesday, 10th September, 1947.
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The DEPUTY PRESIDENT took the

Chair at 4.30 p.m., and read prayers.

ELECTORAL—SWEARING-IN OF
MEMBER,

The DEFPUITY PRESIDENT: I have to
announce that I he‘we received a Commission



